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Dear Sir/Madam:

L

Introduction

This firm represents Friends of the Eel River ("FOER") on matters relating to the
proposed Fish Habitat Flows and Water Rights Project ("Project"). On behalf of our
clients, we respectfully submit these comments on the Draft Environmental Impact
Report ("DEIR") for the Project to help ensure that agency decision-makers fully comply
with the California Environmental Quality Act ("CEQA"), Public Resources Code $
21000 et seq. Our client is especially concerned about the Project's impacts on the Eel
River and its fisheries.
We commend the Sonoma County Water Agency ("SCWA" or'oAgency") for
developing a new hydrological index for its operations on the Russian River that is no
longer tied to inflows to Lake Pillsbury. However, we note that the water model for
Project operations still relies upon diversions from the Eel River. After carefully
reviewing the DEIR, we have concluded that it does not adequately disclose, analyze, and
mitigate for potential impacts associated with this reliance, and fails in numerous respects
to comply with the requirements of CEQA. As described below, the DEIR violates this
law because it fails to adequately: (1) describe the Project and the Project setting, (2)
analyze or mitigate the significant environmental impacts from the Project's proposed
extension of the deadline for completing full beneficial use of water diversions, and (3)
analyze or mitigate the Project's cumulative impacts.
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"The Environmental Impact Report ("EIR") is "the heart of CEQA." Laurel
Heights Improvement Ass'n v. Regents of Uníversity of Calífornía (l9SS) 47 Cal.3d 37 6,
392 ("Laurel Heights 1') (citations omitted). It "is an environmental 'alarmbell' whose
purpose it is to alert the public and its responsible officials to environmental changes
before they have reached ecological points of no return. The EIR is also intended 'to
demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and
considered the ecological implications of its action.' Because the EIR must be certifîed
or rejected by public officials, it is a document of accountability." Id. (citations omitted).
Where, as here, the environmental review document fails to fully and accurately
inform decision-makers, and the public, of the environmental consequences of proposed
actions, it does not satisfz the basic goals of the statute. See Pub. Res. Code $ 21061
("The purpose of an environmental impact report is to provide public agencies and the
public in general with detailed information about the effect that aproposed project is
likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project."). As a result
of the DEIR's inadequacies, there can be no meaningful public review of the Project.
SCWA must revise and recirculate the DEIR in order to permit an adequate
understanding of the environmental issues at stake, especially those related to the
Project's dependent relationship on Eel River water.

This letter is being submitted in conjunction with the reports prepared by Greg
Kamman at Kamman Hydrology & Engineering, Inc. ("Kamman Report") and Scott
Stephens at Miller Pacific Engineering Group ("Engineering Report"), which are attached
hereto as Exhibits 1 and 2, and incorporated herein by reference. We respectfully refer
the Agency to these consultant reports, both here and throughout these comments, and
request that the agency address the def,rciencies outlined in those reports and below.

il.

The DEIR X'ails to Adequately Describe the Project or the Project Setting.

CEQA's most fundamental requirement is that an EIR contain an accurate and
complete project description. See County of Inyo v. City of Los Angeles (1977) 7l
Cal.App.3d 185; see also CEQa Guidelines g 15124. }l4oreover, CEQA defines a
"project" as "the whole of an action." CEQA Guidelines $ 15378. As explained in
McQueen v. Board of Directors of the Midpenínsula Regional Open Space Distríct
(1988) 202 Cal.App.3d I136, "'[p]roject' is given a broad interpretation in order to
maximize protection of the environment." Id. at 1143. As the Supreme Court has
explained, this rule ensures "that environmental considerations do not become submerged
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by chopping a large project into many little ones-each with a potential impact on the
environment-which cumulatively may have disastrous consequenees." Bozung v. Local
Agency Formatíon Comm. (1975) 13 Ca1.3d 263,283-84. Without a complete project
description, an agency and the public cannot be assured that all of a project's
environmental impacts have been revealed and mitigated.
Further, CEQA and the CEQA Guidelines mandate that an EIR include a
description of "the physical environmental conditions in the vicinity of the project . . .
from both a local and a regional perspective . . . Knowledge of the regional setting is
critical to the assessment of environmental impacts." CEQA Guidelines $ 15125(a) and
(c). This requirement derives from the principle that without an adequate description of
the project's local and regional context, the EIR-and thus the decision-makers and the
public who rely on the ElR-cannot accurately assess the potentially significant impacts
of the proposed Project.
Here, the DEIR fails to provide essential information about the Project and Project
setting in two critical areas. First, while the DEIR recognizes the Project's on-going
reliance on diversions from the Eel River, it fails to provide any information on the
regional environmental setting in the Eel River watershed, including but not limited to the
decimation of fish populations in that watershed due to diversions to the Russian River.
Second, and equally important, the DEIR fails to provide details on the large volume of
diversions and water losses from the Russian River that are assumed in the Project's
model. As explained below, this information is necessary for the public and decisionmakers to understand the full range of significant environmental impacts from the
Project, and to adequately evaluate mitigation measures for those impacts.

A.

The DEIR Lacks Adequate Information Regarding the Eel River
Watershed, Including Water Diversions from the Eel River System to the Russian
River System.
The DEIR recognizes that the Russian River currently relies on diversions from
the Eel River, and the Project would continue to do so. The DEIR thus factors continued
diversions from the Eel into its model evaluating Project impacts. Yet, the DEIR fails to
provide the necessary comprehensive background information regarding the impacts of
these diversions on Eel River environmental resources, including its once abundant
fisheries.
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The diversion of Eel River water to the Russian River via the two dams and
diversion tunnel collectively known as the Potter Valley Project (or "PVP") has resulted
in serious and continuing harms to the Eel River's important public trust resources,
including the river itself and its fisheries. The Eel River dams and diversion tunnel were
constructed (in 1907-08 and 1920-21) to divert Eel River water to Potter Valley, on the
upper East Branch of the Russian River. Because the demand for water in Potter Valley
and the Russian River was, and remains, seasonal, diversions to the Russian River have
generally been higher in the summer, when Eel River flows are vastly lower.

As discussed further below, the dams and diversion result in several impacts on
the Eel River and its fisheries. First, they limit flows below the dams, which directly
result in increased water temperatures and higher levels of turbidity, both limiting factors
for the survival and growth of young salmonids. Lower flows also lead to connectivity
and erosion problems. As the river disconnects from vital tributaries and flood plains,
fish lose access to valuable habitat, and river banks become prone to bank erosion and
collapse.

The dams also block the passage of aggregates and sand necessary for maintaining
spawning/rearing habitat. Equally critical, because the dams greatly limit f,rsh passage,
the fish are deprived of access to more than a hundred miles of prime spawning and
rearing habitat upstream of Scott Dam. Diversions in the dry season only compound
these problems. They lower mainstem Eel River flows, degrade and reduce the amount
of habitat available to young salmon, impair the productivity of the river, and ultimately
the ability of salmon and steelhead runs to sustain themselves.
The impact of the Potter Valley Project diversions on the salmon and steelhead in
the Eel River was so great that when chinook salmon and steelhead were listed under the
federal Endangered Species Act,r the National Marine Fisheries Service ("NMFS";
shortly determined that continued operation of the Eel River dams and Potter Valley
diversion tunnel under the then-existing flow release schedule threatened to jeopardize
chinook salmon and steelhead in the Eel River. (NMFS, Biological Opinion for the
proposed license amendment for the Potter Valley Project, 2002.) That is to say, chinook
and steelhead were at risk of being driven to extinction in the mainstem Eel River by dam
and diversion operations.
I

Northern California steelhead were first listed as threatened in IggT (62FF.
43937), a decision reaffirmed in2006 (71 FR 834). California coastal chinook were listed
as threatened in 1999 (64 FR 50394), and confirmed in 2005 (70 FR 37160).
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Dam operations and diversions were thereafter constrained by the Reasonable and
Prudent Alternative ("RPA"), which was recommended in the 2002 NMFS Biological
Opinion, and later adopted by FERC in2004 as part of the PVP operating license. The
RPA imposed flow schedules for the mainstem Eel River (varying by the type of water
year and time of year) and required additional mitigation measures. While the RPA has
insured higher summer flows in the mainstem Eel.below the dams than were required
under the previous license, it has now become clear that the RPA will never be fully and
successfully implemented.
The historic drought of the last five years, and the buildup of silt in the Lake
Pillsbury reservoir behind Scott Dam, together with unanticipated weaknesses in the
infrastructure of the dam itself, resulted in the dam operator being unable to meet the
RPA's flow targets for dry season flows in successive years. ,See PVP Drought Variance
Documents, attached hereto as Ex. 3. These flows are important to assist upriver
migration, especially of adult chinook salmon.

As well, the RPA required that the dam operator undertake mitigation efforts to
reduce the incidence of pikeminnow, an invasive species that benefits from the slower,
warmer waters created by the dams, and which preys on both chinook and steelhead
juveniles. Unfortunately, the combination of threatening interference from illegal
marijuana growers and the potential for pikeminnow control techniques to harm listed
steelhead have thus far resulted in the lack of implementation of pikeminnow control
programs. Indeed, PG&E has effectively abandoned these RPA requirements, leaving
Eel River salmonids in further jeopardy.
Thus, the RPA has never been, and never will be, fully implemented. Because the
RPA was required in order to prevent the risk ofjeopardy to the Eel River's f,rsheries
caused by the Eel River dams, this leaves the Eel River's ESA-listed fish struggling to
survive without even the minimal level of support that NMFS had determined the fish
require to avoid the threat of extinction created by the Russian River diversion and the
dams built to facilitate it.
The two Eel River dams - Cape Horn, which forms the small Van Arsdale
reservoir at the head of the diversion tunnel to Potter Valley, and Scott, which backs up
the Lake Pillsbury reservoir - are indispensable, indeed integral to PG&E's dry-season
diversions to the Russian River. Although the dams are licensed as hydroelectric
facilities, the amount of power produced by the penstock at the bottom of the diversion
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tunnel is relatively minute (producing a mere 9.4 megawatts at full capacity, which is
rare); the dams and tunnel were built, and have always been operated, to provide dryseason irrigation water to Potter Valley, as well as water to Russian River users via
adding inflows to Lake Mendocino for storage and release. See USACE - An interpretive
history of Coyote Dam, Mendocino County, California, Victoria D Kaplan, Feb. 1979,
attached hereto as Ex. 4. The Eel River dams serve no flood control purpose. The
impacts of the dams themselves on Eel River fisheries and public trust issues can thus be
imputed to the diversion of Eel River flows to the Russian River, for they would not
otherwise exist.
These impacts include substantial impairment of fish passage at the Cape Horn
Dam, and a complete barrier to upstream passage at Scott Dam. Above Scott Dam are
more than a hundred miles of Eel River tributaries with year-round cold water and low
gradients, which are important salmon and steelhead spawning habitat. As a result of
impaired fish passage, there is also a substantial loss of nutrient transport and delivery to
the upstream headwaters, via migrating and spawning salmonids. In a healthy watershed
ecosystem, anadromous fish deliver vast quantities of nutrients from the ocean to
upstream forests, fauna and flora, which evolutionarily are dependent on these nutrients.

The lands surrounding the upper reaches of the mainstem Eel River above Scott
Dam are primarily public lands managed by the Mendocino National Forest. The Forest
Service must prioritize the protection and recovery of threatened native species. Today,
with 89% of the rest of the watershed in private ownership and relatively more degraded,
that upper basin habitat is arguably more important to Eel River salmon and steelhead
than it has ever been. But the Scott Dam stands in the way.
There is a fish ladder at the Cape Horn Dam, which allows some salmon and
steelhead to pass into the l2-miIe reach between the two dams. While this area is clearly
suitable spawning and rearinghabitat, it has some important downsides for salmonid
production. First, the stretch is also good pikeminnow habitat, and gets plenty of young
pikeminnow as escapees from the excellent pikeminnow habitat upstream in the Lake
Pillsbury reservoir.
Second, releases from the needle valve set low on Scott Dam (for water deliveries
to Potter Valley and the East Branch Russian River) are relatively cold, because they
come from the bottom of the thermally stratified reservoir. These cold flows keep the
interdam reach of the Eel River significantly cooler than it would otherwise be well into
the spring and summer. While the cold flows are a short-term benefit to young salmon
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and steelhead, the net effect is to create atrap that retards effective reproduction, because
without cues from warmer water releases, the young fish often fail to migrate
downstream before conditions in much of the mainstem become inhospitable.

It is not clear to what extent the Eel River dams create conditions more hospitable
to organisms that cause disease in salmonids, or organisms like the cyanobacteria (aka
blue-green algae), which have created blooms in the Eel River in recent years that have
led to pet deaths and public health postings in popular swimming areas throughout the
watershed. It is very clear that similar dams in the region are associated with creating
conditions that favor cyanobacteria and fish disease. It is also the case that salmon in the
Eel River have recently been reported to be suffering from diseases which will clearly
affect their reproduction.
The Eel River was designated a Wild and Scenic River under both the 1968
federal Wild and Scenic Rivers Act and under California's 1972 Wild and Scenic Rivers
Act, which was passed to insure that"certain rivers which possess extraordinary scenic,
recreational, fishery, or wildlife values shall be preserved in their free-flowing state,
together with their immediate environments, for the benefit and enjoyment of the people
of the state." CA Pub Res Code $ 5093.50 (2016). It should be apparent that the
"recreational, fishery, [and] wildlife values" of the Eel River are knitted together around
salmon and steelhead.
Because those qualities which led to the designation of the Eel as a Wild and
Scenic River are degraded by the presence and operations of the Eel River dams, and
would be enhanced by their removal, this harm to the river's values must itself be
considered a further impact of the dams'presence, and thus of the diversion of Eel River
water to Potter Valley and the Russian River.

Furthermore, the Eel River dams create hazards and liabilities that must also be
weighed as effects of the diversion to the Russian River. See Ex.2, Engineering Report.
Scott Dam was originally engineered to connect to what was thought to be alarge
outcropping of bedrock. When the 'outcrop' shifted during dam construction, revealing
itself to be not only a very large boulder but also unstable, Scott Dam was redesigned to
go around the boulder. The boulder ("the Knocker"), and the hillside slopes at the
southern end of the dam, continue to shift today. See PG&E's photo history of
construction and documentation of Scott Dam, attached hereto as Ex. 5; Scott Dam
Engineering Geologic Map, PGE, Plate 5.1.1, March 2010 (a42mB map of the geology
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and slippage of the south slope above the southern end of the dam), attached hereto as Ex.
6.

When the Eel River dams were built, the theory of plate tectonics was as yet
unaccepted. It was only in later generations that we came to understand that many of the
places that seem like excellent places to build dams are where river canyons cross faults.
As the two sides of the fault slip against one another, the canyon narrows at the fault. The
Scott Dam is one of the dams that, we have come to understand, were built directly atop
such a dangerously unstable spot. SeeEx.2 (Engineering Report); PVP Earthquake
Reports, attached hereto as Ex. 7.
Whether the mechanism were earthquake, storm, or failure of the dam itself, it is
difficult to ascertain what the impacts of failure of Scott Dam would be on the Eel and its
fisheries.2 Inpart,this is because the vast majority of the information generated about the
risks of dam failure are treated as Critical Energy Infrastructure Information (CEII),
which the public cannot view. But it is also due to the wide range of conditions in which
dam failure could occur. If a complete failure were to happen while adult salmon were
spawning, or redds were in the river, it's likely that most of a year's run of fish could be
wiped out. If the sediment backed up in the Lake Pillsbury and Van Arsdale reservoirs
were to be unevenly distributed in the wrong parts of the mainstem, it could retard
spawning success for years to come.
These ongoing geological and geotechnical conditions continue today. Given that
Scott Dam is almost 96 years old, and that Cape Horn Dam is 109 years old, it is folly to
pretend that there will be no changes in the reliability and continuity of Eel River
diversions upon which SCWA's predicted storage and revised Russian River flows for
the next lQ+ years depend. This affects the long-term validity of SCWA's modeling of
Lake Mendocino inflows, storage management, and flow releases, upon which SCWA
purports to rely to meet proposed Russian River minimum flows for fisheries, municipal
and agricultural diverters. The utility of this modeling is fuither undermined by the
reliance on releases from Lake Mendocino to meet instream target flows in the Russian
River under the new hydrologic index, while ignoring the ability of Lake Sonoma to
2

The substantial impacts and scope of dam failure to people, businesses, roads,
bridges, and other infrastructure located downstream are addressed in the failure analysis
of PG&E's Emergency Action Plans. ,See Scott Dam Geotechnical Instrumentation
Additions, Emergency Action Plans, and ooDownstream Flooding Due to the Hypothetical
Failure of Scott Dam," PG&E, attached hereto as Ex. 8.
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contribute to those target flows. See Ex.

I (Kamman Report)

In summary, SCWA's operations not only affect the Russian River, but also have
had long-lasting devastating impacts on the Eel River. The Project assumes that Eel
River diversions will continue to occur, and relies upon them in its water model. Thus,
the DEIR must be revised to provide the public with detailed information regarding the
historic diversions from the Eel River, and the significant impacts those diversions have
had on the Eel River and its fisheries. The document must also be revised to reveal the
current conditions of the dams, and the distinct possibility that diversions from the Eel
River may not continue as they have in the past, or at all. The DEIR should provide
alternative modeling and management to meet the Project objectives in the event of
permanent or significant loss of Eel River diversions.
Only with the complete environmental context in mind can one understand the full
impacts of the Project. And where the Project results in significant environmental
impacts, considered mitigation measures must include those that would reduce or
eliminate the Project's continued environmental impacts on the Eel River system.

B. The DEIR Fails to Provide Comprehensive Information Regarding
Diversions from the Russian River System.
The second critical failure of the DEIR in terms of providing important
information about the Project is that it lacks a detailed description of the nature of
diversions that account for significant volumes of water losses from the Russian River,
particularly during the dry season. As set forth in the attached Kamman Report, SCWA
operations of water storage and releases from Lake Mendocino recognize and
compensate for undetermined losses in stream flow in order to achieve the municipal and
minimum flow objectives of the Project. The DEIR's water model therefore includes a
oowater
loss" category that assumes there will be continued annual diversions above and
beyond the amount diverted under water rights permits in the Russian River. According
to Appendix A of the Kamman Report, these water losses amount to roughly 40,000 acre
feet per year, which is a very substantial amount, especially as compared to the current
average annual diversion from the Eel River of 67,000 acre feet. DEIR, Appendix G at p
2-9. The DEIR must be revised to include further details as to the nature of these water
losses.

As noted in the Kamman Report (at p. 4), SCWA knows much more about
Russian River hydrology and water losses than is currently contained within the DEIR.
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The DEIR should be revised to include this information. Furthermore, the DEIR should
include all relevant information, data, and reports developed by the Independent Science
Review Panel ("ISIU"';. The ISRP is selected and jointly managed by the SCWA,
Mendocino County Russian River Flood Control and Water Conservation District
(District), and the Russian River Water Conservation Council (Council) to collect data
and assess needs in the Russian River watershed. See, e.g., Information related to ISRP,
attached hereto as Ex. 9. The ISRP is comprised of multi-disciplinary scientists
recognized as experts in their respective scientific field. Thus far, the ISRP has
developed a conceptual model to contribute to the development of a sound scientihc
understanding of watershed processes that can be used to inform management and policy
decisions, and has issued a f,rnal report. Id. The ISRP is also tasked with identifying data
gaps to guide future monitoring and studies and improve the coordination between
various data collection and study programs. SCWA has funded the efforts of the ISRP
(id.),but yet has failed to provide any of the resulting information in the DEIR. The
Agency should revise the DEIR to include this information. Furthermore, for any
information or data that would be useful to the environmental analysis but that is not yet
known, the Agency should use its best efforts to find out and disclose all that it
reasonably can.

As further noted in the Kamman Report, it is likely that a substantial amount of the
unaccounted for water losses in the Russian River could be from illegal and unpermitted
diversions. This is significant because, as discussed below, there are measures the
Agency can and should take to halt such diversions, and thereby minimize impacts on
both the Russian and Eel River water systems.
In sum, the DEIR assumes a certain set of inputs (including inflows from the Eel
River System and Lake Mendocino watershed) and outputs (including illegal and
unpermitted diversions) as part of the Project, but fails to provide necessary details and
background information regarding these Project components. CEQA requires more. As
described further below, the additional information is necessary not only so that the
public and decision-makers have the complete picture regarding the proposed Project, but
also so that the DEIR can properly perform the required CEQA analyses regarding
Project impacts.
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III.

The DEIR Fails to Adequately Analyze or Mitigate the Significant
Environmental Impacts from the Projectos Proposed Extension of the Deadline for
Completing Full Beneficial Use of Water Diversions.
The Project includes a request for an extension of the deadline for full application
of water to beneficial use from December l, 1999 to December 31, 2040 (DEIR at l-7).
The combined amounts of direct diversion and re-diversion allowed under the current
permits is a maximum instantaneous rate of 180 cfs and a maximum annual rate of
75,000 acre-feet per water year. Under California law, "the perfection of a water right
requires the actual use and diversion of the water for which a permit to appropriate has
been issued." Calífornia Trout v. State Water Res. Control Board (1989) 207 Cal.App.3d
585,620.
The highest diversion prior to the 1999 was 65,110 AFY, and has been
significantly lower during recent y.arr.' DEIR at l-1 l. According to the 2015 Urban
Water Management Plan ("UWMP"), water demand for the full 75,000 acre-feet will
occur in2035. Id. The UWMP recognizes that additional Transmission System facilities
will be required to meet the full water demand. See SCWA Petition for Extension of
Time, attached hereto as Ex. 10. Further, the Project includes additional authorized
points of diversion, which are presumably necessary to increase diversions above the
current rate.
Because SCWA did not, and apparently could not, put the entire 75,000 acre feet
of water to beneficial use during the allotted time frame under its existing water rights
permits, it did not perfect a water right for that amount. Califurnia Trout,207
Cal.App.3 d at 610-20. In fact, the agency could not have a water right for any amount of
water above 65, I 1 0 AFY, which was the highest use prior to Decemb er I , 1999 .o Id.

example, the new draft SCWA budget'oWater Transmission FY 2017-2018
Draft Budget and Rates" notes (at p.l) that "FY17-18: rates are based on budgeted
deliveries of 4I,446 Acre-Feet (AF) . . . per the Restructured Agreement for water Supply
which states that rates be calculated using the lesser of: the average of the last 3 years of
annual deliveries (44,1874F) or the last 12 months of actual water deliveries (Calendar
Year (CY)2016:41,446 AF). Actual deliveries for CY 2016were2.3o/o more than CY
2015:40,524 AF."

'For

a

Although the agency filed a petition to extend the deadline to December I,2020,
that petition does not appear to have been granted. In any event, the highest use to date is
68,994 AFY.
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By seeking to extend the deadline for the full application of water to beneficial use
to 2040, the agency is essentially asking for a new, increased water right of a minimum of
approximately 10,000 acre feet per year. However, the DEIR fails to disclose this, and
indeed improperly states that the Project does not include ooany new atthoÅzations for
new [water] rights." DEIR at l-7 to l-8. The DEIR must be revised to include the
correct information regarding water rights. Failure to do so is not merely academic. Not
only is the public deprived of information regarding the status of the agency's current
water rights, the error results in other inadequacies in the DEIR.
For example, increased or new water rights are classic examples of project
components that are likely to lead to growth-inducing impacts. CEQA requires that an
EIR include a "detailed statement" setting forth the growth-inducing impacts of a
proposed project. Pub. Res. Code $ 21100(b)(5); City of Antíoch v. Cìty Council of
Píttsburg (1986) 187 Cal.App.3d 1325,1337. A proposed project is either directly or
indirectly growth-inducing if it: (1) fosters economic or population growth or requires
additional housing; (2) removes obstacles to growth; (3) taxes community services or
facilities to such an extent that new services or facilities would be necessary; or (4)
encourages or facilitates other activities that cause significant environmental effects.
Guidelines $ 15126.2(d). The secondary impacts of growth(e.g.,loss of open
space/habitatlagricultural lands, air quality, transportation, etc.) may be significant and
adverse, and must be analyzed and mitigated in the EIR.
When water rights are capped at existing demand, it provides a disincentive for
new growth. Conversely, when new or increased water rights are issued, it removes an
obstacle to growth and encourages new homes and businesses to build in the area, with
that growth's attendant significant environmental impacts, including but not limited to
loss of open spacelhabitatlagricultural lands, climate change and air quality impacts, and
water quality impacts. Yet, the DEIR's analysis of growth-inducing impacts fails to
acknowledge the Project's request for the increased water right, instead claiming "the
amount of water stored for diversion and re-diversion under the Water Agency's water
rights permits would not change because they are limited by the terms of the permits."
DEIR at 6-3. Thus, the DEIR determines in conclusory fashion that "no unplanned
growth-inducing impacts would occur." DEIR at 6-4. The DEIR must be revised to
include an adequate growth-inducing analysis, and must be recirculated with this
information.

Additionally, the failure to identify the Agency's request for an increased water
right renders the DEIR's Alternatives analysis inadequate. The DEIR improperly
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includes a o'no project alternative" that assumes awater right with a maximum annual rate
of 75,000 acre-feet per water year. As explained, this is incorrect. An adequate "no
project" alternative would examine a diversionary system under the agency's current
water right, which would be at the maximum 65,110 AFY. Again, the DEIR must be
revised and recirculated with the correct information.
Once the DEIR examines the fulI consequences of increasing SCWA's water right,
the Agency might determine that it should keep its current water rights and meet existing
and projected water demands by curtailing illegal and unpermitted diversions. As set
forth in further detail below, there are several measures the Agency could employ to
reduce illegal diversions that would reduce demands on the entire system (including
diversions from the Eel River), and would help to avoid the growth-inducing and other
impacts that would be associated with increasing water rights.

IV.

The DEIR Fails to Adequately Analyze or Mitigate the Project's Cumulative
Impacts.
As the DEIR acknowledges, CEQA requires the lead agency to analyze and
mitigate a Project's potentially significant cumulative impacts. CEQA def,rnes
cumulative impacts as "two or more individual effects which, when considered together,
are considerable or which compound or increase other environmental impacts."
Guidelines $ 15355; see also Communìties for a Better Env't v. Cal. Res. Agency,l03
Cal.App.4th at 120. An effect is "cumulatively considerable" when the "incremental
effects of an individual project are significant when viewed in connection with the effects
of past projects, the effects of other current projects, and the effects of probable future
projects." Guidelines $ 15065(aX3). A proper cumulative impact analysis is "absolutely
critical," Bakersfield Cítízens for Local Control v. Cíty of Bakersfield (2004) 124
Cal.App.4th 1184, 1217, as it is a mechanism for controlling "the piecemeal approval of
several projects that, taken together, could overwhelm the natural environmeÍtt," Las
Virgenes Homeowners Fed'n, Inc. v. County of Los Angeles (1986) 177 Cal.App.3d 300,
306.

Here, the DEIR includes a "list" of cumulative projects, and lists the PVP as a
cumulative project. (DEIR at 5-25 to 5-27.) However, the DEIR improperly states that
continued diversions are o'reasonable to assume" aîd that discontinuance of diversions
from the Eel River is not "likely." Id. As explained above, for a variety of reasons the
PVP licensee has been unable to fully implement the flow regime set forth in the RPA
and the license, which is required to help prevent the further endangerment or extinction
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And it is unlikely that the licensee will be able to fully comply with
the license requirements in the near future. Furthermore, the structural integrity of the
PVP dams are of serious concern. Given the recent situation at the Oroville Dam, it is
likely that FERC and PG&E will be evaluating the safety risks associated with continued
of listed

f,rsh species.

operation.
The FERC proceedings for the upcoming PVP license renewal are already
underway, and will need to take into account all of this information. Thus, it is more
likely that the current license flow regime will not continue, and diversions may be
discontinued. The DEIR should be updated to reflect this information.
Nevertheless, the DEIR does properly include a No PVP Scenario for its cumulative
analysis, which addresses a future scenario in which diversions from the Eel River to the
Russian River cease entirely. Tellingly, the analysis reveals that even without PVP flows,
there would be no negative impacts on fishery resources in the Russian River. See, e.g.,
DEIR at 5-134 ("[T]here is no net change in habitat suitability for juvenile Chinook
salmon rearing between the Proposed Project and the [No PVP] Scenario and therefore, it
would not be cumulatively considerable."); DEIR at 5-137 ("[T]here is no net change in
water temperature suitability for coho salmon smolts in the Russian River and Dry Creek
between the Proposed Project and the [No PVP] Scenario. Therefore, there would be no
impact on fisheries and it would not be cumulatively considerable."); DEIR at 5-142 (no
cumulative impact to spawning conditions to American Shad); see also DEIR at 5-124,
128 (no cumulative impacts to certain water quality standards or waste discharge
requirements). Given the severe impacts to listed fish species in the Eel River watershed
caused by the PVP and diversions to the Russian River as discussed above, this
demonstrates the biological imperative of halting Eel River diversions to the Russian
River watershed. Had the DEIR properly included the environmental context information
requested above, the public would have been informed of this important fact.
The DEIR does identiSz some significant impacts to water supply, rights, and
quality (e.g., Impacts 5.7.1-l and 5.7.1-4); recreational impacts (e.g., Impact 5.7.5-3); and
scenic impacts (e.g., Impact 5.7.8-4) under a No PVP Scenario. However, in determining
these significant cumulative impacts the DEIR utilizes a model that improperly assumes
unexplained water losses from the Russian River equal to well over half the current
inflows from the PVP. SeeKamman Report & Attachment A thereto. As explained,
many of these include illegal diversions that are not currently being addressed by the
Agency or others.
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Even if the DEIR could properly assume illegal and other unidentified diversions,
it must offer mitigation measures for the identified potential significant environmental
impacts. Here, for every single identified significant cumulative impact, the DEIR
improperly concludes, without discussion that oono mitigation is available." CEQA does
not countenance such a result.
Indeed, there are numerous potentially feasible measures that the DEIR can and
should evaluate to help reduce these environmental impacts, including measures to help
reduce unaccounted for diversions frorn the Russian River, which would undoubtedly aid
in minimizing or avoiding some or all of the substantial environmental impacts that may
occur if diversions from the Eel River were to cease. Such measures include, but are not
limited to:

Efforts to monitor, investigate, report on and halt any illegal and
unpermitted diversions from the Russian River watershed;
Amending the hydrological index to rely on flow releases from both Lake
Sonoma and Lake Mendocino, rather than solely on Lake Mendocino as is
currently the case, as is set forth in the Kamman Report atpp.2-3;
o

A requirement for minimum bypass flows for all points of diversion;

o

Imposition of Term 9l to keep releases from Lake Mendocino intended to
provide required instream flows for water quality, flows and public trust
resources from being diverted;

o

Imposition of controls over pumping from connected groundwater;

a

Programs for aquifer restoration and replenishment, as suggested
previously by Dr. Robert Curry. SeeDeclaration of R. Curry, attached
hereto as Ex. ll, at pp. 9-l l;

o

Examination of SCWA's Aquifer Storage and Recovery Plan as a potential
method for additional water supply on the Russian River. ,See SCWA Final
2015 UWMP, atpp.55 and 70; see a/so "SCWA Eyes Strategies to Better
Manage Supply," Sonoma-Index Tribune, Nov. 12,2013, available
at http ://www.sonomanews.com/csp/mediapool/sites/SlTA,lews/story. csp

?cid:3386634&sid:744&fìd:l

8
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Any necessary funding to support mitigation efforts
These efforts could be accomplished or assisted by the appointment of a Water
Master andlor the potential adjudication of the Russian River, and implemented as a
permit condition under the State Water Board's oversight. Even if some efforts are not
within SCWA's jurisdiction or authority, the water agency must still examine all
potentially feasible mitigation, and contribute its fair share towards mitigation efforts.

V.

Conclusion

As set forth above, the DEIR suffers from significant deficiencies, many of which
would independently render it inadequate under CEQA. Taken as a whole, the
deficiencies of the DEIR necessitate extensive revision of the document and recirculation
for public comment. FOER respectfully requests that the Agency provide the requested
information regarding impacts to the Eel River and illegal diversions from the Russian
River so the public and decision-makers may make informed decisions about the Project
and mitigation measures.
Best Regards,

MIHALY & WEINBERGER LLP

B^røAmy J. Bricker

List of Exhibits
Exhibit I

Report from Greg Kamman at Kamman Hydrology & Engineering,
Inc.) (Kamman Report)

Exhibit 2

Report from Scott Stephens at Miller Pacific Engineering Group
(Engineering Report)

Exhibit

PVP Drought Variance Documents
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Exhibit 4

USACE - An interpretive history of Coyote Dam, Mendocino County,
California, Victoria D Kaplan, F eb. 1979

Exhibit

5

PG&E,'s photo history of construction and documentation of Scott
Dam

Exhibit

6

42mB map of the geology and slippage of the south slope above the
southern end of the dam

Exhibit

7

PVP Earthquake Reports

Exhibit

8

Scott Dam Geotechnical Instrumentation Additions, Emergency
Action Plans, and "Downstream Flooding Due to the Hypothetical
Failure of Scott Dam," PG&E

Exhibit

9

Information related to Independent Science Review Panel (ISRP)

Exhibit l0

SC\MA Petition for Extension of Time

Exhibit 1l

Declaration of Robert Curry Ph.D
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