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ESA Advocacy on the Eel


Presenter
Presentation Notes
I love this photograph Sam took for the constrast between the ghostly traces of summer steelhead living in their moment and the weight of deep time folded around the river. 
I’ll be discussing only public documents and filings here. I obviously can’t get into questions of legal strategy, such as whether or when additional lawsuits might be filed, as those are confidential matters. 


Snow Mountain

The Potter Valley Project

Lake Pillsbury reservoir
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Presentation Notes
I apologize for what is going to be a very quick tour through very complicated terrain. The PVP consists of two dams on the Upper Mainstem Eel River, diversion works and a powerhouse in Potter Valley on the East Branch Russian River. As it has operated since the construction of Scott Dam a century ago this year, the Lake Pillsbury reservoir releases water during the summer months that is diverted via a tunnel and pipes down to Potter Valley, which is conveniently lower than the bed of adjacent Eel River.


The Knocker

The Only Low-Elevation Outlet
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What we can see here: the single low-level outlet; the gates added to the top of the dam to increase the capacity of the Lake P reservoir; what appears to be a seep on the dam below its distinctive bend. 
What we can’t see but know are there: the knocker where it slid down and forced the dam to be built bent; sediment building up; the southern slope slumping; a landslide coming from the steep slopes above, and perhaps most ominous of all, the strands of the Bartlett Springs fault beneath the Pillsbury reservoir. What isn’t there: no fish passage.




Presenter
Presentation Notes
Diversion structure is just upstream. Van A reservoir filled quickly with sediment after Cape Horn was built in 1908, declining from original 1400 AF to less than 400 today.


Take

The ESA defines “take” as:

“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage

in any such conduct.”

* Department of Commerce regulations define “harm” as “An act which actually kills or injures
fish or wildlife,” including “significant habitat modification or degradation which actually kills or
injures fish or wildlife by significantly impairing essential behavioral patterns, including
breeding, spawning, rearing, migrating, feeding or sheltering.”

* DoC guidance defines “harass” as “Creat[ing] the likelihood of injury to wildlife by annoying it to
such an extent as to significantly disrupt normal behavioral patterns which include, but are not
limited to, breeding, feeding, or sheltering.”

ESA Section 7

Requires federal agencies to:

e Aidin the conservation of listed species, and

* Ensure their activities are not likely to jeopardize the continued existence of listed species or
destroy or adversely modify designated critical habitats.

e Consult with NMFS/FWS where actions “may affect” listed species or their habitat.

ESA Section 9

(and Dept of Commerce regs) make it unlawful for any person to “take” federally listed fish species
within the United States without a permit from NMFS/USFWS.
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What does it mean to “take” an animal listed under the Endangered Species Act, and why is it such a big deal for federal agencies and utilities operating federally licensed facilities?

On first glance, the term harassment - disruption creates or increase the risk of injury to the animal  - would seem to offer broader protection to listed spp than 
harm – in which a disruption causes reasonably certain death or injury. But looking at their regulatory definitions, the terms really converge around significant impact on behavioral patterns.  




All hydropower dams must have a license
from the Federal Energy Regulatory
Commiission (FERC)

Long-term licenses (25-50 years)
Compliance with all other laws (ESA, CWA,
etc.) wrapped into relicensing

Potter Valley Project was relicensed in 1977
Chinook and steelhead listed under ESA
(1999, 2000)

2003 NMFS Biological Opinion finds PG&E
operations of Potter Valley Project under
FERC license jeopardize ESA listed Eel River
Chinook and steelhead
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FERC is at once quite rigid in its application of rules and deadlines yet frustratingly unwilling to hold itself to any requirements to complete relicensing processes. Some are still in process into their second decade. And the big problem with compliance with other laws being wrapped into relicensing is that FERC thus gets to hold all those issues at bay until it renders a final decision. Only at that point could one bring suit under, for example, the CWA or NEPA.
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Jeopardy is the heaviest hammer NMFS (and USFWS) can swing under the ESA. It is very rarely invoked. 



RPA flow schedule approximates natural flow regime

Changes utility of PVP as hydropower asset
* PVP was tiny to begin with — 9.2 MW nominal capacity
e Unspecified flows stay in the Eel — PG&E and PVID can’t
just take any excess as they did before

RPA has broken down over 20 years of
implementation.

Variances more common than not.

rhouse. Net generation is the total generation produced by the powerhouse less powerhouse energy use (i.e., i
Histribution to the customer). Net generation data and gross generation data overlap from January 1993 to July

556 MWh
19,704 MWh
879 MWh

Jly Generation (1972-2016)
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And in fact, the PVP stopped being economically viable once FERC and PG&E were compelled not to operate it in a way likely to drive Eel River Chinook and steelhead extinct. Remember that diversions to the Russian River correlate pretty well with power production. It’s after the RPA is fully implemented in 2005/06 that average power production at the PVP, already way down from previous averages, really fell away precipitously as diversions were reduced from historic levels. 


2017 PG&E proposes to relicense the Potter Valley Project

2018 offers to auction PVP during relicensing

* Auction spiked after Camp Fire
* PG&E retreat to bankruptcy to protect shareholderS from fire victims

January 2019 PG&E withdraws relicensing application
e Cannot license PVP again

June 2019 Two Basin Solution group formed to attempt relicensing
e 2022 relicensing effort fails
* Because PG&E refused to fund it
* Closes the door to any future relicensing of PVP as a hydroelectric facility

April 15, 2022 PVP license expired

April 21, 2022 FERC issues Annual License to PG&E

e Will remain in effect through decommissioning, until license surrender
e Same terms as previous license, including RPA

PG&E decommissioning plan now due late 2023
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The last six years have seen a series of dramatic turns in what started out to be, according to PG&E and FERC anyway, just another routine relicensing in 2017. Only a year later, PG&E announced it would auction off the project, telling various audiences that it would be worth more to the right buyers than it could be to PG&E. That was widely understood to be an invitation to attempt to monetize PG&E’s pre-1914 claim to a right to divert 320 cubic feet per second from the Eel at Cape Horn. Anyway, the auction didn’t happen because PG&E’s power lines burned down Paradise. It was still surprising when PG&E withdrew its application to relicense altogether. That opened the door to the Two Basin Partnership, but PG&E declined to fund their relicensing effort and it died on the vine. With the expiration of the last license that will ever be granted to the PVP as a hydroelectric facility, FERC then granted what is called an annual license to PG&E to regulate operations of the PVP pending license surrender. So yeah, the license is expired, long live the license.


FERC has enormous latitude to decide what is required for
decommissioning

e Dam removal is not necessarily the default

* No statutory deadlines means potential for lengthy delays

Full facilities removal and mitigation likely on federal land

e Part of the Pillsbury reservoir overlays the Mendocino national
forest

e PG&E could sell components of the Project, and/or the
associated water rights

License surrender is the last process FERC completes as it
surrenders jurisdiction over a hydropower project

{License surrender (decommissioning)} = outcome
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Decommissioning sounds really good to a restorationist audience. It doesn’t mean what you think. Or rather, it means whatever FERC says it means in a given situation. Could be “lock it up and send us the keys,” could be “take it all out and make it like it was before.” The background image here is a postcard of Gravelly Valley from before it was partially submerged under the Lake P reservoir. 
Order of operations from elementary school, decommissioning is done first, then license surrender. 



NMFS to FERC: March 17, 2022

The 20-year duration of the proposed action is a central
component of the Opinion. We relied upon this set duration to:
(1) assess the effects of the proposed action; (2) develop the
RPAs necessary to avoid jeopardy and the destruction or
adverse modification of critical habitat; and (3) evaluate the
effectiveness of the RPAs over the expected life of the proposed
action.

Based on information currently available, we conclude that the
Project is causing take of ESA-listed salmonids in a manner not
anticipated in the Opinion and from activities not described in
the Opinion.

e BiOp expires with PVP license April 15, 2022
* Incidental Take Statement (ITS) exceeded
e Cape Horn Dam and fishway never covered by ITS

* RPA is failing to provide for Chinook and steelhead
production & recovery

* Interim Protective Measures required pending
decommissioning
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We know take continues because we documented repeated blockages of the fish ladder in letters to FERC. We also know because NMFS says so. 
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Among the causes of continuing take (eg significant impairment of key behavioral patterns) are these well-documented issues. In the 12 mile reach between the dams, Sacramento Pikeminnow introduced to the Eel River via the Lake P reservoir heavily predate juvenile steelhead, while temperatures often exceed optimums for salmonids. At Cape Horn, as we’ve touched on, there are clocsures and blockages of the fish ladder. Impairing migration is take, but that also exposes would be migrants to predation. Juveniles can be harmed by being thrown over the dam face. 
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In a nutshell, here’s what we argued in our filing with FERC – that the Commission is violating Section 7(a)(1), (a)(2), and Section 9 of the Endangered Species Act.


May 20, 2022 filing with FERC challenging issuance of an

“annual license” to PG&E:

MOTION TO INTERVENE AND REQUEST AND PETITION FOR REHEARING, RECONSIDERATION, AND/OR DISCRETIONARY
ACTION

e Seeking FERC move to amend PVP Annual License to comply with ESA
e Denied by operation of law

Ninth Circuit petition for review filed August 15, 2022
e Plaintiffs: PCFFA/IFR, Trout Unlimited, CalTrout & FOER

* Now under abeyance
FERC now considering whether to open a proceeding to
amend the PVP license to impose the Interim Protective
Measures NMFS has specified.
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So we sued. Well, technically we filed a petition for review in the Ninth Circuit federal Court of Appeal, challenging FERC’s denial of our petition for rehearing on the annual license.
�. The citizen suit provision of the ESA is a critical part of the machinery of environmental law in this country. A plaintiff can seek to enjoin present activities that constitute an ongoing take and future activities reasonably likely to result in take.



Our November 14, 2022 60-day notice letter

PG&E is committing illegal, ongoing take of Chinook salmon and steelhead, in
violation of ESA section 9, by continually harming and harassing these fish.

Elevated temperatures harm steelhead, reduce production, increase pikeminnow
predation

In nine of the last eleven years, Scott Dam releases have exceeded 20.0°C;
temperatures have exceeded the “intolerable” and “potentially lethal” level of
23.0°C in five of those years.

Cape Horn Dam harms downmigrating juveniles & kelts, subjects adults and
juveniles to predation in fishway
Predators observed feeding in or from the fishway include Sacramento Pikeminnow,
Smallmouth Bass, Otter, Bald Eagle, Raccoon, and Black Bear.
Blocking habitat & impeding migration
Scott Dam has no fish passage
Cape Horn impairs migration

Per NMFS, none of this take is permitted
BiOp & ITS are expired
ITS exceeded
Cape Horn never covered
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Similarly, we outlined PG&E’s ESA liability in our 60 day notice letter. 


Physical structure of PVP is not sustainable
e Sediment buildup risks only low water outlet
* Reservoir can’t be lowered too fast or too far
PG&E’s March 16 statement on seismic issues

* Raises prospect of ‘expedited dam removal’

e Meanwhile Scott Dam’s gates will not be raised again

e Capacity of reservoir reduced by about 20K AF

A surprise?

e FERC doesn’t consider dam safety an issue for
relicensing.

e Lozos et al 2015 Dynamic rupture models of
earthquakes on the Bartlett Springs Fault, Northern
California:“... ground motions generated by a BSF
earthquake may be sizeable... Our models produce a wide
magnitude range: from M6.32 to M7.24.”

A Game Changer?

e Dam safety could move the PVP from FERC’s free form
decommissioning process to a more rapid exercise of the
Commission’s broad authority to protect public safety.

Ohlin et al. 2010
Geologic map of the
Bartlett Springs Fault
Zone in the Vicinity of
Lake Pillsbury and
Adjacent Areas of
Mendocino, Lake, and
Glenn Counties,
California, USGS
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Scott Dam is at the red dot on the lower part of the right hand map; the colored lines are traces of the Bartlett Springs Fault. As you can see, several run underneath the Lake P reservoir. Research over the last two decades has shown the BSF to be much larger than previously understood, and thus capable of creating much larger earthquakes than the M5.3 quake PG&E had previously used to assess the seismic safety of Scott Dam. 


Oh and no more electricity.
So not so much water to divert either.

PG&E will not replace failed transformer at PVP
powerhouse.

e So no more hydropower.

* No more “abandoned” water in East Branch
Russian River or Lake Mendocino reservoir.

* Only diversions to Potter Valley Irrigation
District under their contract with PG&E will

continue.



* Decommissioning ultimately means
whatever FERC says it does

* FERC doesn’t have statutory deadlines to
complete decommissioning

e Potential for decommissioning to be
stalled

HOWEVER ...






The current is with us

e Scott and Cape Horn Dams
e PG&E
e FERC

e Dam removal opponents
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This was never a sure thing, and it still isn’t. But developments over the last five years have dramatically changed the landscape ahead for Eel River dam removal. If PG&E does propose full facilities removal, that will be an additional important step toward overcoming the political and instituational obstacles to removing the physical obstacles. 
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